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COMMITTEE FUNCTIONS

INDEPENDENT COMMISSION AGAINST CORRUPTION ACT 1988

"64

(D

2)

The functions of the joint Committee are as follows:

(a)
(b)

(©)

(d)

(e)

to monitor and to review the exercise by the Commission of its functions;

to report to both Houses of Parliament, with such comments as it thinks fit,
on any matter appertaining to the Commission or connected with the
exercise of its functions to which, in the opinion of the Joint Committee, the
attention of Parliament should be directed;

to examine each annual and other report of the Commission and report to
both Houses of Parliament on any matter appearing in, or arising out of, any
such report;

to examine trends and changes in corrupt conduct, and practices and
methods relating to corrupt conduct, and report to both Houses of
Parliament any change which the Joint Committee thinks desirable to the
functions, structures and procedures of the Commission;

to inquire into any question in connection with its functions which is referred
to it by both Houses of Parliament, and report to both Houses on that
question.

Nothing in this Part authorises the Joint Committee -

(2)
(b)

(©)

to investigate a matter relating to particular conduct; or

to reconsider a decision to investigate, not to investigate or to discontinue
investigation of a particular complaint; or

to reconsider the findings, recommendations, determinations or other
decisions of the Commission in relation to a particular investigation or
complaint."
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CHAIRMAN’S FOREWORD

This brief report deals with two outstanding issues which arose during the Committee’s "Inquiry
into Matters Raised by Paul Gibson MP".

The first of these, the Operations Review Committee, is particularly important and goes to the
heart of the ICAC’s accountability. The Committee hopes that this report will contribute to the
further refinement of the ICAC as an institution and improve its accountability.

The Committee took evidence in relation to these issues in February and March. The reason for
the delay in finalising this report has been the need to ensure that any recommendations for
reform of the Operations Review Committee are workable. The Committee was assisted in the
process by careful consideration of the Operations Review Committee model in Hong Kong.

!
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M J Kerr MP
Chairman
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SUMMARY OF FINDINGS AND
RECOMMENDATIONS

OPERATIONS REVIEW COMMITTEE

Functions of the Operations Review Committee

25.1

2072

The Operations Review Committee (ORC) plays a crucial, if limited, role in
relation to the ICAC’s investigations. Its purpose is to ensure, by advising the
Commissioner on the action to be taken on complaints from the public, that there
are no cover-ups, no failures by the ICAC to pursue matters that should be
investigated. As such it is a bold innovation contained in the ICAC Act, and one
which could well be replicated in other agencies which receive complaints and have
the discretion to determine whether or not they are investigated.

The Committee is concerned that s.59(1)(a) of the ICAC Act is not sufficiently
clear in setting out the functions of the ORC. The Committee believes it is not
appropriate that a QC’s opinion is necessary to clarify whether or not the ICAC
may commence an investigation before consulting the ORC. The Committee
therefore recommends that s.59(1)(a) be amended to clearly state the functions of
the ORC and provide for an orderly manner in which investigations can commence.

Complaints vs. Information

3.4.1

3.4.2

It is clear that the ICAC receives information from a wide range of sources. It is
appropriate for the Commission to be able to categorise some of this information
as other than "complaints" or "s.11 reports" which are the only two categories
specifically mentioned in the ICAC Act. The procedures developed by the
Commission to ensure consistency in the categorisation of information received, as
they are set out in chapter two of the Investigation Manual, appear to be
appropriate.

The ICAC is able to exercise considerable discretion in categorising the information
which it receives. It goes without saying that this discretion must be exercised with
scrupulous care. The Committee is not suggesting that this discretion has been
exercised in such a way as to avoid the requirements to seek the advice of the ORC
by defining as "information" matters which should properly be defined as
"complaints". However, in relation to the two examples given above (3.1 and 3.2,
the Bayeh matter and Sturgess files respectively), the ICAC seems to have left itself
open to criticism in this regard. In each case the Committee would have thought
that, for more abundant caution, these matters should have been defined as
complaints and referred to the ORC. It is essential that the ICAC not only do the
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right thing but also be seen to be doing the right thing. [The Committee notes that
the ICAC has itself emphasised that "the appearance of impartiality should be
respected and maintained, as well as impartiality in fact."]! The Committee would
therefore encourage the ICAC to err on the side of caution and, where there is any
doubt, categorise the matter as a "complaint” so that it is referred to the ORC.

With the ICAC having the discretion to categorise information received from
members of the public in different ways, it is important that members of the public
understand the implications of the way in which they frame the material they are
presenting to the Commission and the ways in which it may consequently be
categorised. The Committee was therefore pleased to note that a brochure is being
prepared for complainants explaining how information received may be used by the
Commission. The Committee believes it is essential that complainants also be
informed of the role of the ORC. Where a complainant expresses a view that
information provided should be reviewed by the ORC, such a view should be taken
into account.

Workload and Procedure

4.6.1

4.6.2

4.6.3

The Committee is concerned about the high workload faced by the ORC and the
consequences for the level of scrutiny which it is able to give to each complaint.
The Committee recommends that consideration be given to adoption of the Hong
Kong model in terms of the establishment of a sub-committee, chaired by a non-
official member (an outsider) on a rotating basis, to meet a few days before the
ORC each month to consider minor complaints. This will relieve the ORC of a
substantial workload in respect of minor matters and enable it to focus on more
serious complaints.

The Committee shares the concerns expressed by two former members of the
Operations Review Committee about the limits upon what it can look at. The
Committee believes that the functions of the ORC would be assisted by the
addition of a random audit role in relation to the categorisation of matters as
"complaints" and "information" by the ICAC. In order for the ORC to be able to
effectively fulfil such a role it is recommended that the ICAC follow the Hong
Kong ICAC’s practice in preparing daily record sheets of information received, with
notations made as to the categorisation of each matter. These sheets should be
provided to the ORC to enable ORC members to easily identify particular matters
to audit.

The Committee recommends that the Hong Kong ICAC’s practice be followed in
two further ways. Firstly, the ORC should be able to call for ICAC staff to appear
at ORC meetings to justify the recommendations contained in their reports.
Secondly, the ICAC should adopt a formalised procedure for notifying the subjects
of investigations when an investigation has been discontinued on the advice of the
ORC.

ICAC, North Coast Report, 1990, p.656; ICAC, 1990 Annual Report, p.95.




Dissatisfied Complainants

5.3.1

532

233

Reporting

G.5:1

602

6343

The Committee accepts that some complainants whose complaints are not
investigated by the ICAC will never be satisfied with the ICAC’s decision (based
upon the advice of the ORC). The Committee also recognises that it would be
extremely resource intensive, and largely fruitless, for the ICAC to be required to
persuade some of these complainants of the correctness of the ICAC’s decisions in
relation to their complaints.

However, the Committee is firmly of the view that, in the interests of public
accountability and fairness, the ICAC should provide complainants with reasons for
its decisions. The Committee therefore recommends that s.20 of the ICAC Act be
amended to include a provision along the lines of s.2.24(4) of the Criminal Justice
Act 1989.

In putting forward this recommendation the Committee acknowledges that the
ORC is the appropriate body to objectively assess complaints and advise the ICAC
whether or not they should be investigated. The Committee believes that there is a
clear distinction between requiring the Commission to provide reasons (which is the
recommendation) and requiring the Commission to persuade or satisfy
complainants that its decisions are correct (which is not being recommended).
Once reasons are given for a decision the ICAC need not enter into further
correspondence with a complainant unless further information is provided by the
complainant. In that case the matter should be referred to the ORC for further
consideration.

The Committee agrees with the comments of Michael Bersten that, in order for the
ORC to be a credible accountability mechanism, it is important for it to report on
its activities. The Committee accepts the ICAC’s (and the ORC’s) contention that
the Parliamentary Joint Committee and Operations Review Committee should be
viewed as separate accountability mechanisms and should not be placed in any sort
of hierarchy. Therefore, whilst the two Committee’s will meet together at least
annually, the ORC should not report to the Parliamentary Joint Committee.

It may be that the most appropriate mechanism for the ORC to report would be to
require it to provide an Annual Report to Parliament. [If this is to happen the
Parliamentary Joint Committee should also be required to provide an Annual
Report to Parliament on its activities.] The Committee would like to discuss the
matters to be included in these Annual Reports with the ORC, when the two
Committee’s next meet.

Whilst initially attracted to Professor Fisse’s "dotted-line" proposal the Committee
accepts the ICAC’s assurances in relation to the mechanisms for dealing with
contention within the ICAC. The Committee notes Mr Temby’s statement that,
where there is disagreement between ICAC officers about how a matter should
proceed, contending views are put before the ORC. Similarly, the Committee notes
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Mr Temby’s assurance that the ICAC would not stand in the way of staff coming to
either the Police or the Parliamentary Joint Committee with concerns about
internal corruption, fraud or other misconduct. Finally, the Committee also notes
the policy on "Notification of Corrupt Conduct and Complaints against Staff"
incorporated in the ICAC Code of Conduct and published in the Commission’s
1990 Annual Report.

ASSISTANT/DEPUTY COMMISSIONERS

7.8:1

132

133

The Committee believes that, through the written answers to the questions on
notice from the 31 March public hearing, the ICAC has effectively addressed the
concerns raised by Mr Roden concerning Assistant/Deputy Commissioners.

The Committee notes Mr Temby’s advice that he is not opposed to the idea of an
Assistant Commissioner being appointed to effectively act as his deputy and that he
would be surprised if such a person was not appointed at some point during the
next few years. The Committee welcomes this advice and reaffirms the desirability
of there being a person fulfilling a role as deputy to the Commissioner of the
ICAC.

The Committee notes the ICAC’s advice that the delegation provisions contained in
s.107 of the ICAC Act, which enable the delegation of powers to Assistant
Commissioners, are presently broad enough and do not require expansion. The
Committee notes the ICAC’s advice that the provisions of s.6(3) of the ICAC Act
setting out the functions of Assistant Commissioners are sufficiently broad and
enable an Assistant Commissioner to deputise for the Commissioner. The
Committee also notes the ICAC’s advice that the title "Assistant Commissioner"
conveys the role that they are required to play under the ICAC Act, and that there
is no need for a change in this title.



PART ONE

Operations Review
Committee




-1- INTRODUCTION

1.1  In its "Report of An Inquiry into Matters Raised by Paul Gibson MP", dated December
1991, the Committee identified two areas which required further consideration. Firstly,
the Committee was concerned about the fact that the Bayeh matter had not gone before
the Operations Review Committee, and raised the question that this might represent a
flaw in procedures. Secondly, the Committee suggested that a submission received from
the Hon Adrian Roden QC, regarding Deputy/Assistant Commissioners, required further
consideration before any definite view could be reached.

1.2 As a first step in considering the Operations Review Committee (ORC) matter, the
Committee arranged a meeting with the then members of the ORC. This meeting took
the form of a public hearing and the following members of the ORC were present:

Mr Ian Temby QC - (Chairman)

Mr Laurie Glanfield - Director-General, Attorney-General’s Department
(appointed on recommendation of Attorney-General)

Sister Margaret McGovern }

Mr Jack Davenport } Community Representatives appointed on the
Mr Gerry Nutter } recommendation of the Premier

Mr Daniel Brezniak }

SO OO

The other members of the ORC, the Hon Adrian Roden QC, and the Police
Commissioner, were unable to attend. Mr Paul Favret, Staff Officer to the Assistant
Commissioner Official Responsibility, attended in the place of the Police Commissioner
but did not answer questions.

1.3 In addition to the concern about the ORC which arose during the Inquiry into Matters
Raised by Paul Gibson MP, a number of other concerns emerged during the meeting with
the ORC members on 07 February. Each of these concerns are dealt with in part one of
this report.

1.4  Mr Roden’s statement to, and evidence before, the Committee concerning
Assistant/Deputy Commissioners was published as an appendix to the Committee’s
"Report of An Inquiry into Matters Raised by Paul Gibson MP" with a view to
encouraging discussion of the issues raised therein. Additionally, the Committee sought
the views of a number of individuals and organisations on these issues. A public hearing
was held on 11 February to enable the Committee to receive evidence from those who
expressed views on Mr Roden’s proposals. The witnesses who appeared before the

Operations Review Committee 2




1.5

1.6

1.7

Committee on the ICAC

Committee were:

Mr Mark Le Grand, from the Queensland Criminal Justice Commission;
Mr Michael Bersten;

The Hon Athol Moffitt, QC, CMG;

Professor Brent Fisse;

The Hon Michael Helsham QC; and

Mr Phillip Bradley, from the NSW Crime Commission.

SO0

It should be noted that evidence was also taken at this hearing in relation to the ORC. In
fact the majority of Mr Bersten’s and Professor Fisse’s evidence was in relation to this

issue.

A further hearing was held on 27 February to enable Mr Roden to respond to the
evidence of the witnesses who appeared before the Committee on 11 February.

The Committee held one of its regular six-monthly public hearings with Mr Temby on 31
March. At this hearing detailed written answers to questions on notice about both the
ORC and Assistant/Deputy Commissioners were tabled. Mr Temby also answered a
number of questions without notice on these subjects.

These matters were discusses by the Committee at a deliberative meeting on 05 May. A
draft report was prepared and distributed to Committee members during June. That draft
was the considered by the Committee at its meeting on 30 June 1992, amended and
adopted as the Committee’s report.

Operations Review Committee



2.1

2.1.1

212

2.1.3

2.1.4

-2- FUNCTIONS OF THE OPERATIONS
REVIEW COMMITTEE

Role of Operations Review Committee

In his second reading speech upon the ICAC Bill on 26 May 1988 the Premier
described the ORC in this way.

"... [The ORC] will advise the Commission on action to be taken in
relation to complaints. In contrast to the parliamentary committee it
will be closely involved in operational matters, and will have the
necessary forensic expertise to provide the commissioner with advice
on operations."

Mr Temby described the purpose of the Operations Review Committee (ORC)
very succinctly at the hearings on 07 February and 31 March.

"T have always seen and I still see the primary role of the Operations
Review Committee as being to ensure that there are not unprincipled
cover-ups and failures to pursue investigations."

"..[The ORC] is a group of people who are there to ensure that
complaints from the public which should be pursued, are pursued.”

Section 20(4) of the ICAC Act, provides that,

"Before deciding whether to discontinue or not to commence an
investiation of a complaint, the Commission must consult the
Operations Review Committee in relation to the matter."

The ORC is established under part 6 of the ICAC Act which is reproduced on the
following pages. The functions of the Committee are set out in 5.59(1) of the Act.

Operations Review Committee




Independent Commission Against Corruption Act 1988 No.35

PART 6—OPERATIONS REVIEW COMMITTEE

Constitution of Operations Review Committee
58. There is constituted by this Act an Operations Review Committee.

Functions

59. (1) The functions of the Operations Review Committee are as
follows:

(a) to advise the Commissioner whether the Commission should
investigate a complaint made under this Act or discontinue an
investigation of such a complaint;

(b) to advise the. Commissioner on such other matters as the
Commissioner may from time to time refer to the Committee.

(2) The Commissioner shall consult with the Committee on a regular
basis, and at least once every 3 months. ;

Membership

60. (1) The Operations Review Committee shall consist of 8 members,
being the following:

(a) the Commissioner, who shall be Chairperson of the Committee;
(b) an Assistant Commissioner, nominated by the Commissioner;
(c) the Commissioner of Police;

(d) a person appointed by the Governor on the recommendation of the
Attorney General and with the concurrence of the Commissioner;

(e) 4 persons appointed by the Governor on the recommendation of the
Minister and with the concurrence of the Comm1ssmner to represent
community views.

(2) Schedule 2 applies to the appointed members.

Procedure

61. (1) The procedure for the calling of meetings of the Operations
Review Committee and for the conduct of business at those meetings shall,
subject to thxs Act, be as determined by the Committee.

(2) The Chaxrperson shall call the first meeting of the Operatlons Review
Committee in such manner as the Chairperson .thmksb fit.

(3) At a meeting of the Operations Review Committee, 5 members
constitute a ‘quorum, of whom one must be the Commissioner or Assistant
Commissioner.

(4) The Chairperson or, in the absence of the Chairperson, the member
who is an Assistant Commissioner shall preside at a meeting of the
Operations Review Committee.

(5) The person presiding at a meeting of the Operations Review
Committee shall, in relation to the meeting, have all the functions of the
Chairperson.

(6) The Chairperson or person presiding at a meeting of the Operations
Review Committee shall have a deliberative vote and, in the event of an
equality of votes, shall also have a casting vote.

Operations Review Committee



Independent Commission Against Corruption Act 1988 No.35

A questiqn arising at a meeting of the Operations Review Committee
shall be determined by a majority of the members present and voting.

Disclosure of interests

62. (1) A member of the Opefations Review Committee who has a
direct or indirect interest—
(2) in a matter being considered or about to be considered at a meeting
of the Committee; or

(b) in a thing being done or aBout to be done by the Committee,

shall,-as soon as possible after the relevant facts have come to the member’s
knowledge, disclose the nature of the interest at a meeting of the Committee.

(2) A disclosure by a member at a meeting of the Operations Review
Committee that the member—
(a) is a member, or is in the employment, of a specified company or
other body; or

(b) is a partner, or is in the employment, of a specified person; or

_(c) has some other specified interest relating to a specified company or
other body or to a specified person,

is a sufficient disclosure of the nature of the interest in any matter or thing
relating to that company or other body or to that person which may arise
after the date of the disclosure.

(3) After a member has disclosed the nature of an interest in any matter
or thing, the member shall not, unless the Operations Review Committee
or (with the concurrence of the Commissioner) the Minister otherwise
determines— ‘

(a) be present during any deliberation of the Committee, or take part
in any decision of the Committee, with respect to that matter; or

(b) exercise any function under this Act with respect to that thing.
(4) A contravention of this section does not invalidate any decision of

the Operations Review Committee or the exercise of any function under this
Act. »

Operations Review Committee
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SCHEDULE 2—PROVISIONS APPLYING TO APPOINTED MEMBERS OF
OPERATIONS REVIEW COMMITTEE

(Sec. 60 (2)

Deﬁnitions
. In this Schedule—
appomted member” means an appointed member of the Commmee
“Committee” means the Operations Review Committee.

Eligibility for appomtment

2. A Minister or a Parliamentary Secretary is not eligible to be appomted as an
appointed member.

Term of office

3. Subject to this Schedule, an appomted member shall hold ofﬁce for such period
not exceeding 12 months as may be specified in the member’s instrument of appointment,
but is eligible (if otherwise qualified) for re-appointment.

Acting appointed member
4. (1) If for any reason there is a vacancy in the office of appointed member, the
Governor may appoint a person to act in that office.

(2) While a person is acting as appointed member, the person has and may exercise
all the functions of the member.

Remuneration

* 5. An appointed member is entitled to be paid such remuneration (including travelling
and subsistence allowances) as the Minister may from time to time determine.

Vacancy in office
6. (1) The office of appointed member becomes vacant if the member—
(a) dies;.or
(b) completes a term of office and is not re-appointed; or
(c) resigns the office by instrument in writing addressed to the Minister; or
(d) becomes a Minister of the Crown or a Parliamentary Secretary; or
(e) is removed from office by the Governor under this clause; or

(f) is absent from 4 consecutive meetings of the Committee of which reasonable
notice has been given to the member personally or in the ordinary course of post,
except on leave granted by the Minister or unless, before the expiration of 4 weeks
after the last of those meetings, the member is excused by the Minister for having
been absent from those meetings; or

(g) becomes bankrupt, applies to take the benefit of any law for the relief of bankrupt
or insolvent debtors, compounds with his or her creditors or makes an assignment
of his or her remuneration for their benefit; or

(h) becomes a temporary patient or a continued treatment patient within the meaning
of the Mental Health Act 1958, a forensic patient within the meaning of the
Mental Health Act 1983 or a protected person within the meaning of the
Protected Estates Act 1983; or

is convicted in New South Wales of an offence that is punishable by penal
servitude or imprisonment for 12 months or more or is convicted elsewhere than
in New South Wales of an offence that, if committed in New South Wales, would
be an offence so punishable.

@

~

(2) The Governor may remove an appointed member from office at any time.

Operations Review Committee
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SCHEDULE 2—PROVISIONS APPLYING TO APPOINTED MEMBERS OF
OPERATIONS REVIEW COMMITTEE—continued

Filling of vacancy in office of appointed member

7. If the office of appointed member becomes vacant, a person shall, subject to this
Act, be appointed to fill the vacancy.

Effect of certain other Acts

8. (1) The Public Service Act 1979 does not apply to the appointment of an appointed
member and an appointed member is not, as a member, subject to that Act. ~

(2) If by or under any other Act provision is made—

(a) requiring a person who is the holder of a specified office to devote the whole of
his or her time to the duties of that office; or

(b) prohxbmng the person from engaging in employment outside the duties of that
office,

the provision does not operate to disqualify the person from holdmg that office and also
the office of appointed member or from accepting and retaining any remuneration
payable to the person under this Act as an appointed member. :

(3) The office of an appointed member is not, for the purposes of any Act, an office
or place of profit under the Crown

Operations Review Committee



Committee on the ICAC

2.1.5 The ORC at one of its first meetings on 05 May 1989 resolved that its terms of
reference be as follows:
o to advise the Commissioner whether the Commission should discontinue or
not commence an investigation of a complaint;
o to advise the Commissioner at least every three months whether the
Commission should continue an investigation;
¢ to advise the Commissioner whether the Commission should discontinue an
investigation conducted on its own initiative or on a report made to it;
o to receive from the Commissioner a report relating to the completion of an
investigation;
¢ to advise the Commissioner on such other matters as the commissioner may
from time to time refer to the Committee;
0 to bring to the attention of the Commissioner any matters relating to the
operations of the Commission which the Committee considers important.
At a meeting on 04 August the ORC resolved that it be provided with statistical
reports relating to the handling of complaints by the ICAC. The Committee has
since operated according to these terms of reference.
2 Membership of the Operations Review Commilttee
221 Section 60 provides that the ORC shall consist of 8 members, being the following:
o ICAC Commissioner (who shall be the Chairperson)
o ICAC Assistant Commissioner (nominated by Commissioner)
O Police Commissioner
o one person appointed by the Governor on the recommendation of the
Attorney-General and with the concurrence of the Commissioner;
o four persons appointed by the Governor on the recommendation of the
Premier with the concurrence of the Commissioner to represent community
views.
The following table sets out the changes in membership of the ORC over time, and
the present membership.
9 Operations Review Committee



MEMBERSHIP OF THE ORC

ICAC Commissioner

Mr Ian Temby QC

Mr Ian Temby QC

Mr Ian Temby QC

Mr Ian Temby QC

ICAC Assistant
Commissioner

Hon Adrian Roden QC

Hon Adrian Roden QC

Hon Adrian Roden QC

Hon Adrian Roden QC

Police Commissioner

Mr John Avery

Mr John Avery

Mr Tony Lauer

Mr Tony Lauer

Attorney-General's

Mr Bill Robinson (Legal

Mr Laurie Glanfield

Mr Laurie Glanfield

Mr Laurie Glanfield

representative Aid Commission) (Attorney-General's

Department)
Community Sister M McGovern Sister M McGovern Sister M McGovern Rev Bruce Ballantine-
Representatives Mr Jack Davenport Mr Jack Davenport Mr Jack Davenport Jones

nominated by the Premier

Major General R Grey
Professor Brent Fisse

Mr Daniel Brezniak
Mr Gerry Nutter

Mr Daniel Brezniak
Mr Gerry Nutter

Ms Carmel Niland
Mr Daniel Brezniak
Mr Gerry Nutter




2.3

AN |

2.3.2

2.4

2.4.1

Committee on the ICAC

Value of Operations Review Committee

When Mr Temby appeared before the Committee on 31 March 1992 he
emphasised the value of the ORC, and stated that it was unfortunate that a similar
body did not exist in respect of other agencies.

"The positive is that the ICAC has an Operations Review Committee.
That is to say, there is a group of people who are there to ensure
that complaints from the public which should be pursued, are
pursued. When you think about it, there is no such body so far as
any broadly similar organisation is concerned. So, emphasising the
positive, is it not a wonderful thing that it is there and that it works.
There is not such a thing as far as the police are concerned.
Constant allegations are made that things that should have been
pursued are not pursued. There is no such body as far as the
Ombudsman is concerned. There is no such body so far as the NCA
or like bodies are concerned. We are the only one that has such a
review body. I am never one to say that any existing arrangement is
incapable of improvement, but we ought to emphasise the positive. It
is a wonderful thing it is there, and it is a pity there are not some like
bodies in other places."

Mr Temby had previously spoken to the Committee about the benefits of the ORC
as a quality control mechanism for the ICAC. On 27 March 1991 he said,

"From our point of view the Committee is not just an important
accountability mechanism; it actually helps in terms of quality control
and in the timeliness of our work - to have to sign off files by
providing a report to other than a simply internal body. It is a highly
desirable mechanism. The Committee is far more important than I
thought it would be when it was established—and I was never
opposed to it for a moment. It is a very useful part of what we do,
and the not inconsiderable work that goes into it is well rewarded."

Section 59(1) of the ICAC Act

One of the issues of concern to the Committee which emerged during this inquiry
was the form of 5.59(1) of the ICAC Act, which sets out the functions of the ORC.
Of particular interest was s.59(1)(a) which states that the ORC is "to advise the
Commissioner whether the Commission should investigate a complaint made under
this Act or discontinue an investigation of such a complaint." It is not clear from
s.59(1)(a) whether the Commission is required to consult the ORC before it
commences an investigation or whether an investigation may be commenced before
the ORC is consulted.
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2.4.2

2.4.3

2.4.4

Committee on the ICAC

At a very early stage of the Commission’s existence, legal advice was sought from
Mr Brian Sully QC (now his Honour Mr Justice Sully of the Supreme Court) about
the terms of s.59(1)(a). Mr Sully’s advice was that, when read with ss.10 and 20(4)
of the ICAC Act, s.59(1)(a) should not be interpreted as requiring the ICAC to
consult the ORC before commencing an investigation. (A copy of Mr Sully’s
opinion is included as an appendix to this report.)

The Committee does not dispute Mr Sully’s advice of 13 March 1989. Indeed, it
would be unduly cumbersome if the ICAC had to consult the ORC before
commencing all investigations. In many cases there will be a need for the
Commissioner to make a quick decision to authorise an investigation - a delay in
such action until the next ORC meeting could result in serious consequences for a
potential investigation. Furthermore, the ICAC has developed what would appear
to be appropriate procedures to ensure the ORC is advised at the earliest
opportunity of newly commenced investigations, and thereafter kept informed of
progress on a three-monthly basis. The ORC retains its power to recommend
discontinuance in respect of these investigations.

However, the Committee is concerned that s.59(1)(a) is ambiguous. The
Committee is of the view that it is not acceptable for the section of the Act which
sets out the functions of one of the key accountability mechanisms to require the
opinion of a QC to be properly construed. This view was most succinctly put by
Mr Tink in the following dialogue with Mr Temby on 31 March 1992.

"MR TINK:

Q: ... It troubles me a little that the opinion of a QC was sought
in relation to the definition of that section, and that it is
proposed that the section remain as it stands, unamended. If
we assume for purposes of the argument — and I think I am
right in this recollection — that the essence of section 59 as
interpreted by Mr Sully was that the ORC was concerned
essentially with the questions of discontinuance of complaints
rather than with the threshold question of whether they should
be investigated in the first place. It seems to me that if his
advice was sought to clarify whatever misapprehension there
might have been there, that is something that ought to be
spelled out in the Act, inasmuch as it is a statement of the
ambit of jurisdiction of a key oversight body?

A: If that was the general view of this Parliamentary Committee, I
suppose the Act should be amended. We sought advice — not
as I recollect because of serious doubts as to the position,
because Sully’s advice came as no surprise to us — but
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2.3

2.5.1

2.5.2

Committee on the ICAC

because we had to be absolutely certain that the critical
question regarding the commencement of an investigation did
not go off the rails at the very first point. If we got it wrong
we did not have an investigation when we thought we had one,
and then you have a disaster on your hands. I do not recollect
any serious doubt about that: it was rather obtaining it out of
more abundant caution. But of course if there is still a
thought that section 59 (1) when construed in the context of
the Act is unclear, it should be clarified. We do not think it

o

is
Conclusions

The Operations Review Committee plays a crucial, if limited, role in relation to the
ICAC’s investigations. Its purpose is to ensure, by advising the Commissioner on
the action to be taken on complaints from the public, that there are no cover-ups,
no failures by the ICAC to pursue matters that should be investigated. As such it is
a bold innovation contained in the ICAC Act, and once which could well be
replicated in other agencies which receive complaints and have the discretion to
determine whether or not they are investigated.

The Committee is concerned that s.59(1)(a) of the ICAC Act is not sufficiently
clear in setting out the functions of the ORC. The Committee believes it is not
appropriate that a QC’s opinion is necessary to clarify whether or not the ICAC
may commence an investigation before consulting the ORC. The Committee
therefore recommends that s.59(1)(a) be amended to clearly state the functions of
the ORC and provide for an orderly manner in which investigations can commence.

13
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-3- COMPLAINTS VS. INFORMATION

3.1 Bayeh Matter

3.1.1 As set out in the introduction, it was the fact that the Bayeh matter did not go
before the ORC that sparked the Committee’s interest in this subject. The
Committee’s "Report of an Inquiry into Matters Raised by Paul Gibson MP"
contained the following account of the Commission’s handling of the Bayeh matter,
touching upon the ORC.

"Ms Drennan and Mr Wallace met with Mr Bayeh’s solicitor on 09
August to convey the ICAC’s response to Mr Bayeh’s conditions. Ms
Drennan and Mr Bayeh’s solicitor then "discussed the categorisation
of this matter, the meaning of complaint under the ICAC Act and the
role of the Operations Review Committee. It was explained that in
the circumstances in which the matter arose the Commission had not
regarded it as a complaint but rather the provision of information.
[Mr Bayeh’s solicitor] requested that it be treated as other than a
complaint. ...

Kevin Zervos, the General Counsel of the ICAC, appeared before the
Committee on a number of occasions during the course of this inquiry
... In view of his experience in criminal investigations and his former
position as Acting Director of Operations with the ICAC, he was
asked on 07 November what he would have done differently in this
matter with the benefit of hindsight.

CHAIRMAN:

Q: Having heard all the evidence or with the benefit of hindsight,
you said that everybody has said given what they know now,
they would have done it differently. I think you were an acting
Director of Operations for a period of time. ...

Q: There is one other difference you have given, if you were
dealing with it as at then, about which you have given
evidence. I think you said you would have regarded it as a
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complaint.
A: Yes.

Q: In consequence the Operations Review Committee would have
had jurisdiction?

A: It does not have jurisdiction. In my opinion the matter is a
complaint.

Q:  You would have treated it as a complaint at that time?

I see it as a complaint and I also see it as a matter that was
current, and is still current basically because of this inquiry.
But it probably came to an end when IPSU had completed its
investigation and the Office of the Director of Public
Prosecutions made its decision in relation to the material it
had before it. I agree with you that the matter is a complaint
and at some time when the decision is made that it not be
investigated further, it is to be referred to the ORC. ...

Secondly, the Committee was concerned and surprised that a matter
of this magnitude had not gone before the Operations Review
Committee. This is largely a result of the classification of the matter
as information rather than a complaint (as discussed at 3.4.4 above).
The Committee is concerned that the Operations Review Committee,
which is a key accountability mechanism established under the ICAC
Act, may not be receiving reports from the Commission about
significant operations such as the Bayeh matter. This is an issue
worthy of further attention and may be an area for a future inquiry by
the Committee."

3.1.2 Early this year the Committee sought the views of a number of individuals on
aspects of the Report of an Inquiry into Matters Raised by Paul Gibson MP.
Commenting on the material reproduced above Michael Bersten stated that,

"... a question the Committee needs to consider is whether ICAC has
sought to avoid the requirements of s.20(4) of the ICAC Act in any
way. One possibility is that ICAC employs the device of
characterising matters as "information" which should be regarded as a
"complaint" (as appears to have occurred in the Bayeh matter)."

It should be noted, however, that Mr Bersten also said that the Committee "should
not readily assume that ICAC is seeking to avoid the ORC. ... "
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3.2 Sturgess Files

Committee on the ICAC

321 A similar concern arose at the public hearing with Mr Temby on 31 March 1992,
that a number of files referred to the ICAC by the Director-General of the Cabinet
Office, Gary Sturgess, had likewise not gone before the ORC due to the
Commission’s categorisation of these files as "information" rather than "complaints".

"MR MUTCH:

Q:

I was interested to know whether you had received advice in
relation to each and every one of those complaints?

There is a general impression that when we ultimately got that
list of matters, well after the Commission was established, we
simply put it away somewhere. That is not the case. All of
the matters were looked at, and some of them were pursued
generally as parts of other investigations. We did not take
them to the Operations Review Committee because they were
not complaints within the meaning of the Act — they were
rather the provision of pieces of information and they were
being put before us as matters we ought to consider pursuing.

Would not that give you a certain amount of protection? In
the same article for instance Gary Sturgess is quoted as saying
‘T am personally disappointed that they have not looked at a
number of things we referred to them. Some of the material is
relevant, and there is very strong evidence.” You probably did
not make the decision unilaterally whether to proceed with a
particular matter, but it would have been done internally in
the Commission?

I certainly did not make the decision unilaterally. I instructed
the proper officers, principally Vic Anderson the former
Director of Operations, who was kept on as a consultant after
the event to carry through this process, to do all that was
necessary and to make recommendations. Kevin Zervos was
very much involved in that process. Some matters were
pursued, generally as part of other matters. Some are alive,
and there were others that we felt we could not usefully
pursue. In some cases we have given reasons for that.

The role of the Operations Review Committee is prescribed by
statute, and it is to give advice before a decision is taken
whether or not to pursue a complaint. While the role of the

Operations Review Committee
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committee can be expanded as a result of discussions between
myself and it, I am not inclined to do that except in a quite
structured way. They need to know what their brief is, and I
cannot just use them as some sort of repository to whom
occasionally I throw a curly one. ...

In answer to one of my questions you said that there are a
number of matters that had not been referred to the
Operations Review Committee from Mr Sturgess. I think you
also said at the end that there were some matters that were
still on foot, or still around. They would not have been
referred to the Operations Review Committee either, because
they have not commenced. What worries me is that there
could be a suggestion that there are matters sitting there in
limbo that have not commenced investigations, and yet the
Operations Review Committee has not heard of them?

We can act on four bases. One is a complaint, and those
matters have to go to the ORC at some stage, and they all will.
Next there are reports under section 11, next there are
references by the Parliament, and next there are our own-
motion investigations. That is to say, we can act as to a
complaint, a report, or a reference, or on the basis of things
we are told. The 67 matters are in that category — things we
are told which could form the basis of an own-motion
investigation if we think it is appropriate for that to happen.

What I was concerned about was that there could be a lot of
matters that are sitting there, classified as complaints, but you
have not started investigating at this stage, and they have not
been looked at?

There is nothing that is properly categorised as a complaint
that has not been looked at, unless it was received yesterday.

Every complaint is looked at immediately.

It is put in a file presumably, and the Operations Review
Committee would not look at it either?

They will all go there.

Eventually?

17
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They will go there, and the arrangements in place are that
nothing can just simply sit there for years and years
unattended. They will all go there.

Even if it is just as a matter of noting the name of the case,
without getting advice from them as to whether or not to
proceed?

With respect to matters of a given age, whatever we might
decide that age is, they will receive progress reports, so that
matters cannot be sitting in the corner receiving no attention.
That would be dangerous, because if from the inside you did
not want something to proceed, there are two ways you could
try to stop it proceeding. One would be to write a dishonest
report to the ORC, which is a bit chancy; and the other way
would be to disappear the matter. The arrangements are that
everything must be reported on after a given period, so it
cannot just disappear.

None of those matters I referred to earlier had been before
the committee?

They are not complaints: they are pieces of information which
could justify own-motion investigation if we thought that was
justified, but they are not complaints."

33 Categorisation of Matters by the ICAC

3.3.1 It would be fair to say that before its inquiry into the Bayeh matter the Committee
was not aware of any categories of information received by the ICAC other than
"complaints" and "s.11 reports" from public authorities. This is an area where there
is some room for uncertainty. The term "complaint" is not defined in the ICAC
Act, and the term "information" (as a category of material received by the ICAC)
does not even appear in the Act.

3.3.2 However, the ICAC has developed detailed procedures for the categorisation of

material it receives.

These procedures are designed to ensure consistency and

"principled decisions" in determining how matters are to be dealt with. These
procedures are set out in chapter two of the Commission’s Investigation Manual.
The relevant section is reproduced below.

Operations Review Committee
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CATEGORISATION OF MATTERS

Maczers received by the Commission or which initiace an

enquiry are
categorised in one of eight ways: :

. a complaing;

. a report;

.~ information;

. an enquiry;

. dissemination;

. a matte;-,‘_'édmrnenced on the Commission's own inicizative;

. 2 macter referred to the Commission by both Houses of

Parliament; and

. outside jurisdiction.

2.1 Complaint

Section 10 of the Act provides for any person to mazke a complaint
to the Commission about a matter which concerns or may concer
" corrupt conduct. A complaint may be made orally or in writing.
Complainants can remain anonymous. The complainant does noc
have to be affected by the matter or have an interest in the
possible corrupt conduct, nor does the complainant have a statutory
right to know what action the Commission takes in relzation to the
complaint. A complaint about corrupt conduct recesived by the
Commission under this secti<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>